SECTION III
   SELF-STUDY 

1.
INSTRUCTIONS:
The following instructions, procedures and safeguards apply to all private schools seeking initial approval or continuation of approved status by the New Hampshire Board of Education as a private facility or other non-district program for the education of children with disabilities, pursuant to the provisions of RSA-186C, RSA 193:1, RSA 198:20-a, RSA 186:11, XXXIX and New Hampshire Rules for the Education of Children with Disabilities.  Approval is required prior to actual operation and may be granted for a period not to exceed five (5) years, subject to the satisfactory completion of all requirements under these regulations.

The NHDOE Special Education Program Approval and Improvement Process collects extensive data about various aspects of policies, programs and procedures related to children and youth with disabilities. For each specific section in the application, the Private Facility need only refer to pertinent policies and/or procedures and provide the page and line number of the policy and/or procedure (i.e. Behavior Management, Policy Manual, page 4).  It is very important to submit each policy and procedure that is cited in the application.

Each Private/Non-District Facility seeking NH Department of Education approval as a special education program must complete all components of this application.  In doing so, please submit policies and procedures as they apply to each section of the application.  For each specific section in the application, cite the name of the policy and/or procedure and the page and line number of the policy and/or procedure in the appropriate section of the application.  In addition, please include copies of the documents to which you refer.  

Application materials shall include written descriptions of the following:

1. Name of program(s) for which approval is sought

2. List of all members of the program's board of directors, all officers of the board, the term of office of such officers, the occupational affiliations of all members of the board, and the addresses of all members of the board.

3. Documents defining the program's ownership and statutory basis for operation including, where applicable, the charter, partnership agreement, constitution, articles of organization and bylaws.

4. Table of program's organization showing the administrative structure of the school, including lines of authority and staff assignments.

5. Current operating budget

6. Previous year's audit and reconciled budget

7. Policies and procedures contained in school's policy manual

8. Program and its philosophy

9. Program goals and objectives

10. Characteristics and ages of educationally handicapped students served

11. Student-teacher ratio

12. Intake procedures

13. Admissions criteria

14. Professional development master plan

15. Discharge procedures

16. Curriculum scope and sequence

17. Residential facilities (if applicable)

18. Instructional facilities

19. Instructional materials

20. Instructional strategies employed

21. Transition

22. Current list of all personnel, identifying job placement and copies of certificates and licenses if required by State statute and staff assignments. (Personnel roster enclosed)
23. Behavior management and disciplinary code and practices

24. Classroom management techniques utilized

25. Procedures for supervising and evaluating staff performances

26. Plan for in-service and pre-service training of staff

27. School calendar

28. Daily instructional schedule

29. Copies of Fire and Health Inspection Reports from the State Fire Marshal's Office and the Division of Public Health, Food and Chemistry Services, verifying that the facilities used by the school are approved for occupancy, must be received prior to the scheduling of the Program Approval Review.  Private facilities or other non-district programs seeking approval of their facilities are required to check local zoning and building codes and the requirements of the State Water and Pollution Control Board in cases involving the use of septic systems.  IF EITHER THE CONSTRUCTION OF NEW FACILITIES OR RENOVATION OF AN EXISTING BUILDING IS BEING CONSIDERED FOR SCHOOL USE, IT IS REQUIRED THAT ALL APPROPRIATE STATE AND LOCAL AGENCIES BE CONTACTED FOR THE REQUIREMENTS NECESSARY TO GAIN APPROVAL OF SUCH PLANS.  THIS SUGGESTION IS ESPECIALLY IMPORTANT WHEN DESIGNING OR RENOVATING FACILITIES FOR USE BY PHYSICALLY HANDICAPPED PERSONS.  PRIOR KNOWLEDGE OF SUCH REQUIREMENTS MAY HELP TO AVOID COSTLY STRUCTURAL CHANGES AND TIME DELAYS IN GAINING APPROPRIATE AGENCY APPROVAL.

30. Description of insurance coverage

31. Copies of all preceding documents shall be maintained on permanent file at the facility.  The program description shall be routinely provided to placing agencies and to parents. 

2.
REQUIREMENTS OF APPLICATION
Instructions:  In completing the application, private and non-district programs must provide evidence of compliance by specifying the document name, page number, and location for each particular requirement.  Copies of policies and procedures must be filed with this application.

The Private/Non-District Application includes Policies and Procedures and documentation of compliance with state rules.  Policies and Procedures must be submitted every three to five (3-5) years (or sooner if determined by the NH Department of Education) and any changes or revisions must be submitted at the time of the change.

Documentation of compliance with federal regulations and state rules that will be reviewed during the approval visit include, but are not limited to:

Ed 1109 

The Individualized Education Program

Ed 1109.07 
Responsibilities of Private Facilities or Other Non-District Programs in the




Implementation of Individualized Education Programs

Ed 1119.03
Curricula

Ed 1119.05
Class Size and Age Range

Ed 1119.06
Facilities and Location

Ed 1119.09 
Supervision and Administration

Ed 1119.10
The Length of the School Day

Ed 1119.11
Disciplinary Procedures for Children with Disabilities

Ed 1123.04
Prior Consent for Disclosure Required

Documentation of compliance with state rules that must be submitted include those associated with:

Ed 1133

Standards for Approval of Private Facilities and other Non-District Programs

Ed 1136

Provision of Educational Services to Children with Disabilities Committed to the Youth Development Center (YDC) by Court Order.

Ed 1137

Children with Disabilities in Placements for Which DCYF has Financial Responsibility

Your application for program approval must specify the documentation that provides evidence of compliance for each requirement.  Indicate document name, page number, location and person responsible for each record and other descriptive information.  This form does not need to be typed, as long as your handwriting is legible.  Under "Documentation", please show that the rule has been met.  Do NOT write anything under the "C" or "NC" column.  That column is for NHDOE use only.

EXAMPLE:

1133.04 
Program Requirements



Documentation


C
NC
  

a.  Does your facility have a written


* pg. 24-26 in school

for DOE use ONLY


      description of admissions policies

   manual.



      and criteria including the following



      information?



1.    policies related to intake


* pg. 25 manual



2.    age & sex of students



* pg. 25 manual & brochure



3.    etc.










*  Include copies of all noted documentation with this application packet.
	PART Ed 1133
STANDARDS FOR APPROVAL OF PRIVATE FACILITIES AND OTHER NON-DISTRICT PROGRAMS
	DOCUMENTATION
	C or NC

	Ed 1133.01 APPLICABILITY

Ed 1133 shall apply to private facilities and other non-district operated programs, including state-operated programs.
	
	

	Ed 1133.02 DEFINITION

“Governing body” means the individual or group of individuals legally responsible for the policies, operations, and activities of a private facility or other non-district program.
Documentation not required here

	Ed 1133.03 GOVERNANCE

	(a) A private facility or other non-district program shall have a clearly identifiable governing body which shall be responsible for ensuring the program’s compliance with the program charter, constitution, or other organization document or agreement and with the terms of all leases, contracts, or legal agreements to which the program is a party.
	
	

	(b) The governing body shall ensure that the program is in compliance with all federal, state, and local laws concerning the education of children with disabilities including the IDEA and RSA 186-C.
	
	

	RSA 186-C Special Education

	(c) The governing body shall appoint a person with authority to manage the affairs of the program to act as chief administrator.
	
	

	(d) The governing body shall ensure that there are sufficient funds to operate the program and that the school finances are handled according to generally accepted accounting principles. The governing body shall review and approve the annual budget and budget audit of the program.
	
	

	(e) A private facility or other non-district program shall keep on permanent file documents clearly identifying the program’s ownership and the legal basis for the program’s operation.
	
	

	(f) A private facility or other non-district program shall keep on permanent file a current list of the names and addresses of all members of the program’s board of directors. The list shall identify the officers of the board and the terms of office of such officers.
	
	

	(g) A private facility or other non-district program shall have written minutes of all meetings of the governing body.
	
	

	(h) A private facility or other non-district program shall file with the Department documents which fully identify its ownership. A corporation, partnership, or association shall file its charter, partnership agreement, constitution, articles of association, and/or by-laws.
	
	

	Ed 1133.04 ADMINISTRATION

	(a) Each private facility or other non-district program shall demonstrate fiscal accountability through regular recording of its finances and an annual external audit. The audit shall be available to the Department upon request.
	
	

	(b) Each private facility or other non-district program shall have written policies which comply with the provisions of the IDEA and RSA 186-C.
	
	

	RSA 186-C Special Education

	(c) Each private facility or other non-district program shall have written policies and procedures for the protection of confidential information, in accordance with Ed 1123 including:
	
	

	(1) The release of information to other persons and/or agencies; and
	
	

	(2) Written procedures and schedules for destruction of outdated files and records.
	
	

	(d) Each private facility or other non-district program shall ensure the security of confidential records in compliance with 34 CFR 300.572.
	
	

	§300.572 Safeguards.

(a) Each participating agency shall protect the confidentiality of personally identifiable information at collection, storage, disclosure, and destruction stages.

(b) One official at each participating agency shall assume responsibility for ensuring the confidentiality of any personally identifiable information.

(c) All persons collecting or using personally identifiable information must receive training or instruction regarding the State’s policies and procedures under §300.127 and 34 CFR part 99.

(d) Each participating agency shall maintain, for public inspection, a current listing of the names and positions of those employees within the agency who may have access to personally identifiable information.


	Ed 1133.04 ADMINISTRATION
	DOCUMENTATION
	C or NC

	(e) Each private facility or other non-district program shall have a written statement specifying its philosophy, purposes, and program orientation and describing both short and long-term aims. The statement shall identify the types of services provided and the characteristics of the children to be served by the program. The statement of purpose shall be available to the public on request.
	
	

	(f) A private facility or other non-district program shall maintain on permanent file a written description of the admission process, including a description of all admissions criteria and identification of the disabilities of the children served by the program.
	
	

	(g) A private facility or other non-district program shall maintain on permanent file a written plan for professional development of all staff involved in providing direct services to students, in accordance with Chapter Ed 500 certification standards for educational personnel in New Hampshire.
	
	

	Ed 500 CERTIFICATION STANDARDS FOR EDUCATIONAL PERSONNEL

	Ed 1133.05 PROGRAM REQUIREMENTS

	(a) Each private program or other non-district program shall have a written description of admissions policies and criteria which it shall provide to all placing agencies and shall make available to the parent of any child referred for placement.
	
	

	(b) The written admission policies and criteria required in (a) above shall include:

(1) Policies and procedures related to intake;

(2) The age and sex of children in care;

(3) The needs, problems, situations, or patterns best addressed by the program;

(4) Any other criteria for admission;

(5) Criteria for discharge; and

(6) Any preplacement requirements for the child, the parent, and/or the placing agency.
	
	

	(c) Prior to enrollment, the sending LEA shall send a copy of the child’s IEP that meets all the requirements of Ed 1109 to each private facility or other non-district program.
	
	

	(d) A private facility or other non-district program shall provide all facilities, equipment, and materials necessary for the implementation of any IEP or portion thereof which the facility has agreed to implement.
	
	

	(e) The private facility or other non-district program shall implement all components of each child’s IEP providing all special education and related services in the amount and for the duration so specified and use teaching methods and materials as called for in each child’s IEP.
	
	

	(f) The private facility or other non-district program shall not unilaterally modify a child’s IEP.
	
	

	(g) Daily lesson plans shall be clear, concise, and reflective of the IEP goals for each child. They shall reflect any staff input and related reports and evaluations provided by the agencies responsible for the student’s education and welfare.
	
	

	(h) In each private facility or other non-district program, all children with disabilities shall have access to equal educational opportunities within their programs and access to and ability to progress in the general curriculum as required under 34 CFR 300.347.
	
	

	§300.347 Content of IEP.

(a) General. The IEP for each child with a disability must include—

(1) A statement of the child’s present levels of educational performance, including -

(i) How the child’s disability affects the child’s involvement and progress in the general curriculum (i.e., the same curriculum as for nondisabled children); or

(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate activities;

(2) A statement of measurable annual goals, including benchmarks or short-term objectives, related to -

(i) Meeting the child’s needs that result from the child’s disability to enable the child to be involved in and progress in the general curriculum (i.e., the same curriculum as for nondisabled children), or for preschool children, as appropriate, to participate in appropriate activities; and

(ii) Meeting each of the child’s other educational needs that result from the child’s disability;

(3) A statement of the special education and related services and supplementary aids and services to be provided to the child, or on behalf of the child, and a statement of the program modifications or supports for school personnel that will be provided for the child—

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved and progress in the general curriculum in accordance with paragraph (a)(1) of this section and to participate in extracurricular and other nonacademic activities; and
(iii) To be educated and participate with other children with disabilities and nondisabled children in the activities described in this section;
(4) An explanation of the extent, if any, to which the child will not participate with nondisabled children in the regular class and in the activities described in paragraph (a)(3) of this section;

(5)(i) A statement of any individual modifications in the administration of State or district-wide assessments of student achievement that are needed in order for the child to participate in the assessment; and (ii) If the IEP team determines that the child will not participate in a particular State or district-wide assessment of student achievement (or part of an assessment), a statement of -

(A) Why that assessment is not appropriate for the child; and

(B) How the child will be assessed;

(6) The projected date for the beginning of the services and modifications described in paragraph (a)(3) of this section, and the anticipated frequency, location, and duration of those services and modifications; and (7) A statement of -

(i) How the child’s progress toward the annual goals described in paragraph (a)(2) of this section will be measured; and

(ii) How the child’s parents will be regularly informed (through such means as periodic report cards), at least as often as parents are informed of their nondisabled children’s progress, of -

(A) Their child’s progress toward the annual goals; and

(B) The extent to which that progress is sufficient to enable the child to achieve the goals by the end of the year.

(b) Transition services. The IEP must include—
(1) For each student with a disability beginning at age 14 (or younger, if determined appropriate by the IEP team), and updated annually, a statement of the transition service needs of the student under the applicable components of the student’s IEP that focuses on the student’s courses of study (such as participation in advanced-placement courses or a vocational education program); and

(2) For each student beginning at age 16 (or younger, if determined appropriate by the IEP team), a statement of needed transition services for the student, including, if appropriate, a statement of the interagency responsibilities or any needed linkages.

(c) Transfer of rights. In a State that transfers rights at the age majority, beginning at least one year before a student reaches the age of majority under State law, the student’s IEP must include a statement that the student has been informed of his or her rights under Part B of the Act, if any, that will transfer to the student on reaching the age of majority, consistent with §300.517.

(d) Students with disabilities convicted as adults and incarcerated in adult prisons. Special rules concerning the content of IEPs for students with disabilities convicted as adults and incarcerated in adult prisons are contained in §300.311(b) and (c).

	Ed 1133.05 PROGRAM REQUIREMENTS
	DOCUMENTATION
	C or NC

	(i) A private facility or other non-district program shall have an established system of routine communication among all staff members of the program who provide direct services to a child, including both instructional and residential services.  All staff members involved in providing direct services to a child with a disability shall participate in the process of planning for that child and shall know the contents of that child’s IEP and all other reports and evaluations, as appropriate to their role and responsibilities.
	
	

	(j) A private facility or other non-district program shall identify and utilize available resources, both on campus and in the community, which provide opportunities for experiences in the least restrictive environment.
	
	

	(k) All personnel providing services to children with disabilities shall be qualified as required under 34 CFR 300.23 and 34 CFR 300.136.
	
	

	§300.23 Qualified personnel.

As used in this part, the term qualified personnel means personnel who have met SEA-approved or SEA-recognized certification, licensing, registration, or other comparable requirements that apply to the area in which the individuals are providing special education or related services.

	§300.136 Personnel standards.

(a) Definitions. As used in this part—

(1) Appropriate professional requirements in the State means entry level requirements that—

(i) Are based on the highest requirements in the State applicable to the profession or discipline in which a person is providing special education or related services; and

(ii) Establish suitable qualifications for personnel providing special education and related services under Part B of the Act to children with disabilities who are served by State, local, and private agencies (see §300.2);

(2) Highest requirements in the State applicable to a specific profession or discipline means the highest entry-leve academic degree needed for any State-approved or -recognized certification, licensing, registration, or other comparable requirements that apply to that profession or discipline;

(3) Profession or discipline means a specific occupational category that—

(i) Provides special education and related services to children with disabilities under Part B of the Act;

(ii) Has been established or designated by the State;

(iii) Has a required scope of responsibility and degree of supervision; and

(iv) Is not limited to traditional occupational categories; and
(4) State-approved or -recognized certification, licensing, registration, or other comparable requirements means the requirements that a State legislature either has enacted or has authorized a State agency to promulgate through rules to establish the entry-level standards for employment in a specific profession or discipline in that State.
(b) Policies and procedures.

(1)(i) The State must have on file with the Secretary policies and procedures relating to the establishment and maintenance of standards to ensure that personnel necessary to carry out the purposes of this part are appropriately and adequately prepared and trained.

(ii) The policies and procedures required in paragraph (b)(1)(i) of this section must provide for the establishment and maintenance of standards that are consistent with any State- approved or -recognized certification, licensing, registration, or other comparable requirements that apply to the profession or discipline in which a person is providing special education or related services.
(2) Each State may—

(i) Determine the specific occupational categories required to provide special education and related services within the State; and

(ii) Revise or expand those categories as needed.

(3) Nothing in this part requires a State to establish a specified training standard (e.g., a masters degree) for personnel who provide special education and related services under Part B of the Act.

(4) A State with only one entry-level academic degree for employment of personnel in a specific profession or discipline may modify that standard as necessary to ensure the provision of FAPE to all children with disabilities in the State without violating the requirements of this section.

(c) Steps for retraining or hiring personnel. To the extent that a State’s standards for a profession or discipline, including standards for temporary or emergency certification, are not based on the highest requirements in the State applicable to a specific profession or discipline, the State must provide the steps the State is taking and the procedures for notifying public agencies and personnel of those steps and the timelines it has established for the retraining or hiring of personnel to meet appropriate professional requirements in the State.

(d) Status of personnel standards in the State. (1) In meeting the requirements in paragraphs (b) and (c) of this section, a determination must be made about the status of personnel standards in the State. That determination must be based on current information that accurately describes, for each profession or discipline in which personnel are providing special education or related services, whether the applicable standards are consistent with the highest requirements in the State for that profession or discipline.

(2) The information required in paragraph (d)(1) of this section must be on file in the SEA and available to the public.

(e) Applicability of State statutes and agency rules. In identifying the highest requirements in the State for purposes of this section, the requirements of all State statutes and the rules of all State agencies applicable to serving children with disabilities must be considered.

(f) Use of paraprofessionals and assistants. A State may allow paraprofessionals and assistants who are appropriately trained and supervised, in accordance with State law, regulations, or written policy, in meeting the requirements of this part to be used to assist in the provision of special education and related services to children with disabilities under Part B of the Act.

(g) Policy to address shortage of personnel. 

(1) In implementing this section, a State may adopt a policy that includes a requirement that LEAs in the State make an ongoing good faith effort to recruit and hire appropriately and adequately trained personnel to provide special education and related services to children with disabilities, including, in a geographic area of the State where there is a shortage of personnel that meet these qualifications, the most qualified individuals available who are making satisfactory progress toward completing applicable course work necessary to meet the standards described in paragraph (b)(2) of this section, consistent with State law and the steps described in paragraph (c) of this section, within three years.

(2) If a State has reached its established date under paragraph (c) of this section, the State may still exercise the option under paragraph (g)(1) of this section for training or hiring all personnel in a specific profession or discipline to meet appropriate professional requirements in the State.

(3)(i) Each State must have a mechanism for serving children with disabilities if instructional needs exceed available personnel who meet appropriate professional requirements in the State for a specific profession or discipline.

(ii) A State that continues to experience shortages of qualified personnel must address those shortages in its comprehensive system of personnel development under §300.135.


	Ed 1133.05 PROGRAM REQUIREMENTS
	DOCUMENTATION
	C or NC

	(l) Students enrolled in private facilities shall participate in the statewide education improvement and assessment program as provided in RSA 193-C and as required by 34 CFR 300.138 and 34 CFR 300.347(a)(5).
	
	

	RSA 193-C STATEWIDE EDUCATION IMPROVEMENT AND ASSESSMENT PROGRAM

	§300.138 Participation in assessments.

The State must have on file with the Secretary information to demonstrate that—

(a) Children with disabilities are included in general State and district-wide assessment programs, with appropriate accommodations and modifications in administration, if necessary;

(b) As appropriate, the State or LEA -

(1) Develops guidelines for the participation of children with disabilities in alternate assessments for those children who cannot participate in State and district-wide assessment programs;

(2) Develops alternate assessments in accordance with paragraph (b)(1) of this section; and

(3) Beginning not later than, July 1, 2000, conducts the alternate assessments described in paragraph (b)(2) of this section.

	§300.347 Content of IEP.

(a) General. The IEP for each child with a disability must include—

(5)(i) A statement of any individual modifications in the administration of State or district-wide assessments of student achievement that are needed in order for the child to participate in the assessment; and

(ii) If the IEP team determines that the child will not participate in a particular State or district-wide assessment of student achievement (or part of an assessment), a statement of -

(A) Why that assessment is not appropriate for the child; and

(B) How the child will be assessed;

	Ed 1133.06 MEASURING THE PROGRESS OF A CHILD WITH A DISABILITY
	DOCUMENTATION
	C or NC

	(a) Each private facility or other non-district program shall maintain progress information for each child with a disability on an ongoing basis in accordance with 34 CFR 300.347.
	
	

	§300.347 Content of IEP.

(a) General. The IEP for each child with a disability must include—

(1) A statement of the child’s present levels of educational performance, including -

(i) How the child’s disability affects the child’s involvement and progress in the general curriculum (i.e., the same curriculum as for nondisabled children); or

(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate activities;

(2) A statement of measurable annual goals, including benchmarks or short-term objectives, related to -

(i) Meeting the child’s needs that result from the child’s disability to enable the child to be involved in and progress in the general curriculum (i.e., the same curriculum as for nondisabled children), or for preschool children, as appropriate, to participate in appropriate activities; and

(ii) Meeting each of the child’s other educational needs that result from the child’s disability;

(3) A statement of the special education and related services and supplementary aids and services to be provided to the child, or on behalf of the child, and a statement of the program modifications or supports for school personnel that will be provided for the child—

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved and progress in the general curriculum in accordance with paragraph (a)(1) of this section and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the activities described in this section;

(4) An explanation of the extent, if any, to which the child will not participate with nondisabled children in the regular class and in the activities described in paragraph (a)(3) of this section;
(5)(i) A statement of any individual modifications in the administration of State or district-wide assessments of student achievement that are needed in order for the child to participate in the assessment; and (ii) If the IEP team determines that the child will not participate in a particular State or district-wide assessment of student achievement (or part of an assessment), a statement of -

(A) Why that assessment is not appropriate for the child; and

(B) How the child will be assessed;

(6) The projected date for the beginning of the services and modifications described in paragraph (a)(3) of this section, and the anticipated frequency, location, and duration of those services and modifications; and

(7) A statement of -

(i) How the child’s progress toward the annual goals described in paragraph (a)(2) of this section will be measured; and

(ii) How the child’s parents will be regularly informed (through such means as periodic report cards), at least as often as parents are informed of their nondisabled children’s progress, of -

(A) Their child’s progress toward the annual goals; and

(B) The extent to which that progress is sufficient to enable the child to achieve the goals by the end of the year.

(b) Transition services. The IEP must include—

(1) For each student with a disability beginning at age 14 (or younger, if determined appropriate by the IEP team), and updated annually, a statement of the transition service needs of the student under the applicable components of the student’s IEP that focuses on the student’s courses of study (such as participation in advanced-placement courses or a vocational education program); and

(2) For each student beginning at age 16 (or younger, if determined appropriate by the IEP team), a statement of needed transition services for the student, including, if appropriate, a statement of the interagency responsibilities or any needed linkages.

(c) Transfer of rights. In a State that transfers rights at the age majority, beginning at least one year before a student reaches the age of majority under State law, the student’s IEP must include a statement that the student has been informed of his or her rights under Part B of the Act, if any, that will transfer to the student on reaching the age of majority, consistent with §300.517.

(d) Students with disabilities convicted as adults and incarcerated in adult prisons. Special rules concerning the content of IEPs for students with disabilities convicted as adults and incarcerated in adult prisons are contained in §300.311(b) and (c).


	Ed 1133.06 MEASURING THE PROGRESS OF A CHILD WITH A DISABILITY
	DOCUMENTATION
	C or NC

	(b) A mid-year review and annual evaluation of each child’s progress relative to the written IEP shall be conducted by the sending LEA and the private facility or other non-district program.
	
	

	(c) If a private facility or other non-district program determines that any child with a disability placed at the facility or program is not making progress toward meeting his or her IEP goals at the rate anticipated, the facility or program shall immediately contact the LEA for the purpose of reviewing the IEP and considering modifications.
	
	

	(d) Each private facility or other non-district program shall complete a minimum of 3 comprehensive reports per year on each child with a disability enrolled.
	
	

	(e) The reports required pursuant to (d) above shall:

(1) Describe the child’s progress toward meeting the IEP goals;

(2) Include a record of attendance;

(3) Be written in terminology understandable to the parent; and
(4) Be provided to the sending LEA and the parent of the child.
	
	

	(f) Reports provided to parents shall be in the native language or other mode of communication used by the parent.
	
	

	Ed 1133.07 CHILD MANAGEMENT TECHNIQUES DOCUMENTATION

	(a) Each private facility shall comply with the discipline procedures of 34 CFR 300.510–34 CFR 300.529.
	
	

	§300.510 Finality of decision; appeal; impartial review.

(a) Finality of decision. A decision made in a hearing conducted pursuant to §§300.507 or 300.520-300.528 is final, except that any party involved in the hearing may appeal the decision under the provisions of paragraph (b) of this section and §300.512.

(Authority: 20 U.S.C. 1415(i)(1)(A))

(b) Appeal of decisions; impartial review.

(1) General. If the hearing required by §300.507 is conducted by a public agency other than the SEA, any party aggrieved by the findings and decision in the hearing may appeal to the SEA.

(2) SEA responsibility for review. If there is an appeal, the SEA shall conduct an impartial review of the hearing.  The official conducting the review shall—

(i) Examine the entire hearing record;

(ii) Ensure that the procedures at the hearing were consistent with the requirements of due process;

(iii) Seek additional evidence if necessary. If a hearing is held to receive additional evidence, the rights in §300.509 apply;

(iv) Afford the parties an opportunity for oral or written argument, or both, at the discretion of the reviewing official;

(v) Make an independent decision on completion of the review; and

(vi) Give a copy of the written, or, at the option of the parents, electronic findings of fact and decisions to the parties.

(c) Findings and decision to advisory panel and general public. The SEA, after deleting any personally identifiable information, shall—

(1) Transmit the findings and decisions referred to in paragraph (b)(2)(vi) of this section to the State advisory panel established under §300.650; and

(2) Make those findings and decisions available to the public.

(d) Finality of review decision. The decision made by the reviewing official is final unless a party brings a civil action under §300.512.

	§300.511 Timelines and convenience of hearings and reviews.

(a) The public agency shall ensure that not later than 45 days after the receipt of a request for a hearing—

(1) A final decision is reached in the hearing; and

(2) A copy of the decision is mailed to each of the parties.

(b) The SEA shall ensure that not later than 30 days after the receipt of a request for a review—

(1) A final decision is reached in the review; and

(2) A copy of the decision is mailed to each of the parties.

(c) A hearing or reviewing officer may grant specific extensions of time beyond the periods set out in paragraphs (a) and (b) of this section at the request of either party.

(d) Each hearing and each review involving oral arguments must be conducted at a time and place that is reasonably convenient to the parents and child involved.

	§300.512 Civil action.

(a) General. Any party aggrieved by the findings and decision made under §§300.507 or 300.520-300.528 who does not have the right to an appeal under §300.510(b), and any party aggrieved by the findings and decision under §300.510(b), has the right to bring a civil action with respect to the complaint presented pursuant to §300.507. The action may be brought in any State court of competent jurisdiction or in a district court of the United States without regard to the amount in controversy.

(b) Additional requirements. In any action brought under paragraph (a) of this section, the court-

(1) Shall receive the records of the administrative proceedings;
(2) Shall hear additional evidence at the request of a party; and

(3) Basing its decision on the preponderance of the evidence, shall grant the relief that the court determines to be appropriate.

(c) Jurisdiction of district courts. The district courts of the United States have jurisdiction of actions brought under section 615 of the Act without regard to the amount in controversy.

(d) Rule of construction. Nothing in this part restricts or limits the rights, procedures, and remedies available under the Constitution, the Americans with Disabilities Act of 1990, title V of the Rehabilitation Act of 1973, or other Federal laws protecting the rights of children with disabilities, except that before the filing of a civil action under these laws seeking relief that is also available under section 615 of the Act, the procedures under §§300.507 and 300.510 must be exhausted to the same extent as would be required had the action been brought under section 615 of the Act.

	§300.513 Attorneys’ fees.

(a) In any action or proceeding brought under section 615 of the Act, the court, in its discretion, may award reasonable attorneys’ fees as part of the costs to the parents of a child with a disability who is the prevailing party.

(b)(1) Funds under Part B of the Act may not be used to pay attorneys’ fees or costs of a party related to an action or proceeding under section 615 of the Act and subpart E of this part.

(2) Paragraph (b)(1) of this section does not preclude a public agency from using funds under Part B of the Act for conducting an action or proceeding under section 615 of the Act.

(c) A court awards reasonable attorney’s fees under section 615(i)(3) of the Act consistent with the following:

(1) Determination of amount of attorneys’ fees. Fees awarded under section 615(i)(3) of the Act must be based on rates prevailing in the community in which the action or proceeding arose for the kind and quality of services furnished. No bonus or multiplier may be used in calculating the fees awarded under this subsection.

(2) Prohibition of attorneys’ fees and related costs for certain services.

(i) Attorneys’ fees may not be awarded and related costs may not be reimbursed in any action or proceeding under section 615 of the Act for services performed subsequent to the time of a written offer of settlement to a parent if—

(A) The offer is made within the time prescribed by Rule 68 of the Federal Rules of Civil Procedure or, in the case of an administrative proceeding, at any time more than 10 days before the proceeding begins;

(B) The offer is not accepted within 10 days; and

(C) The court or administrative hearing officer finds that the relief finally obtained by the parents is not more favorable to the parents than the offer of settlement.

(ii) Attorneys’ fees may not be awarded relating to any meeting of the IEP team unless the meeting is convened as a result of an administrative proceeding or judicial action, or at the discretion of the State, for a mediation described in §300.506 that is conducted prior to the filing of a request for due process under §§300.507 or 300.520-300.528.

(3) Exception to prohibition on attorneys’ fees and related costs. Notwithstanding paragraph (c)(2) of this section, an award of attorneys’ fees and related costs may be made to a parent who is the prevailing party and who was substantially justified in rejecting the settlement offer.

(4) Reduction of amount of attorneys’ fees. Except as provided in paragraph (c)(5) of this section, the court reduces, accordingly, the amount of the attorneys’ fees awarded under section 615 of the Act, if the court finds that—

(i) The parent, during the course of the action or proceeding, unreasonably protracted the final resolution of the controversy;

(ii) The amount of the attorneys’ fees otherwise authorized to be awarded unreasonably exceeds the hourly rate prevailing in the community for similar services by attorneys of reasonably comparable skill, reputation, and experience;

(iii) The time spent and legal services furnished were excessive considering the nature of the action or proceeding; or

(iv) the attorney representing the parent did not provide to the school district the appropriate information in the due

process complaint in accordance with §300.507(c).

(5) Exception to reduction in amount of attorneys’ fees. The provisions of paragraph (c)(4) of this section do not apply in any action or proceeding if the court finds that the State or local agency unreasonably protracted the final resolution of the action or proceeding or there was a violation of section 615 of the Act.

	§300.514 Child’s status during proceedings.

(a) Except as provided in §300.526, during the pendency of any administrative or judicial proceeding regarding a complaint under §300.507, unless the State or local agency and the parents of the child agree otherwise, the child involved in the complaint must remain in his or her current educational placement. 

(b) If the complaint involves an application for initial admission to public school, the child, with the consent of the parents, must be placed in the public school until the completion of all the proceedings.

(c) If the decision of a hearing officer in a due process hearing conducted by the SEA or a State review official in an administrative appeal agrees with the child’s parents that a change of placement is appropriate, that placement must be treated as an agreement between the State or local agency and the parents for purposes of paragraph (a) of this section.

	§300.515 Surrogate parents.

(a) General. Each public agency shall ensure that the rights of a child are protected if—

(1) No parent (as defined in §300.20) can be identified;

(2) The public agency, after reasonable efforts, cannot discover the whereabouts of a parent; or

(3) The child is a ward of the State under the laws of that State.

(b) Duty of public agency. The duty of a public agency under paragraph (a) of this section includes the assignment of an individual to act as a surrogate for the parents. This must include a method—

(1) For determining whether a child needs a surrogate parent; and

(2) For assigning a surrogate parent to the child.

(c) Criteria for selection of surrogates. (1) The public agency may select a surrogate parent in any way permitted under State law.

(2) Except as provided in paragraph (c)(3) of this section, public agencies shall ensure that a person selected as a surrogate—

(i) Is not an employee of the SEA, the LEA, or any other agency that is involved in the education or care of the

child;

(ii) Has no interest that conflicts with the interest of the child he or she represents; and

(iii) Has knowledge and skills that ensure adequate representation of the child.

(3) A public agency may select as a surrogate a person who is an employee of a nonpublic agency that only provides non-educational care for the child and who meets the standards in paragraphs (c)(2)(ii) and (iii) of this section.

(d) Non-employee requirement; compensation. A person who otherwise qualifies to be a surrogate parent under paragraph (c) of this section is not an employee of the agency solely because he or she is paid by the agency to serve as a surrogate parent.

(e) Responsibilities. The surrogate parent may represent the child in all matters relating to—

(1) The identification, evaluation, and educational placement of the child; and

(2) The provision of FAPE to the child.

	§300.516 [Reserved]

	§300.517 Transfer of parental rights at age of majority.

(a) General. A State may provide that, when a student with a disability reaches the age of majority under State law that applies to all students (except for a student with a disability who has been determined to be incompetent under State law)—

(1)(i) The public agency shall provide any notice required by this part to both the individual and the parents; and

(ii) All other rights accorded to parents under Part B of the Act transfer to the student; and

(2) All rights accorded to parents under Part B of the Act transfer to students who are incarcerated in an adult or juvenile, State or local correctional institution.

(3) Whenever a State transfers rights under this part pursuant to paragraph (a)(1) or (a)(2) of this section, the agency shall notify the individual and the parents of the transfer of rights.

(b) Special rule. If, under State law, a State has a mechanism to determine that a student with a disability, who has reached the age of majority under State law that applies to all children and has not been determined incompetent under State law, does not have the ability to provide informed consent with respect to his or her educational program, the State shall establish procedures for appointing the parent, or, if the parent is not available another appropriate individual, to represent the educational interests of the student throughout the student’s eligibility under Part B of the Act.

	§300.519 Change of placement for disciplinary removals.

For purposes of removals of a child with a disability from the child’s current educational placement under §§300.520-300.529, a change of placement occurs if—

(a) The removal is for more than 10 consecutive school days; or

(b) The child is subjected to a series of removals that constitute a pattern because they cumulate to more than 10 school days in a school year, and because of factors such as the length of each removal, the total amount of time the child is removed, and the proximity of the removals to one another.

	§300.520 Authority of school personnel.

(a) School personnel may order—

(1)(i) To the extent removal would be applied to children without disabilities, the removal of a child with a disability from the child’s current placement for not more than 10 consecutive school days for any violation of school rules, and additional removals of not more than 10 consecutive school days in that same school year for separate incidents of misconduct (as long as those removals do not constitute a change of placement under §300.519(b));

(ii) After a child with a disability has been removed from his or her current placement for more than 10 school days in the same school year, during any subsequent days of removal the public agency must provide services to the extent required under §300.121(d); and

(2) A change in placement of a child with a disability to an appropriate interim alternative educational setting for the same amount of time that a child without a disability would be subject to discipline, but for not more than 45 days, if -

(i) The child carries a weapon to school or to a school function under the jurisdiction of a State or a local educational agency; or

(ii) The child knowingly possesses or uses illegal drugs or sells or solicits the sale of a controlled substance while at school or a school function under the jurisdiction of a State or local educational agency.

(b)(1) Either before or not later than 10 business days after either first removing the child for more than 10 school days in a school year or commencing a removal that constitutes a change of placement under §300.519, including the action described in paragraph (a)(2) of this section—

(i) If the LEA did not conduct a functional behavioral assessment and implement a behavioral intervention plan for the child before the behavior that resulted in the removal described in paragraph (a) of this section, the agency shall convene an IEP meeting to develop an assessment plan.
(ii) If the child already has a behavioral intervention plan, the IEP team shall meet to review the plan and its implementation, and, modify the plan and its implementation as necessary, to address the behavior.

	(2) As soon as practicable after developing the plan described in paragraph (b)(1)(i) of this section, and completing the assessments required by the plan, the LEA shall convene an IEP meeting to develop appropriate behavioral interventions to address that behavior and shall implement those interventions. (c)(1) If subsequently, a child with a disability who has a behavioral intervention plan and who has been removed from the child’s current educational placement for more than 10 school days in a school year is subjected to a removal that does not constitute a change of placement under §300.519, the IEP team members shall review the behavioral intervention plan and its implementation to determine if modifications are necessary.

(2) If one or more of the team members believe that modifications are needed, the team shall meet to modify the plan and its implementation, to the extent the team determines necessary.

(d) For purposes of this section, the following definitions apply:

(1) Controlled substance means a drug or other substance identified under schedules I, II, III, IV, or V in section 202(c) of the Controlled Substances Act (21 U.S.C. 812(c)).

(2) Illegal drug—

(i) Means a controlled substance; but

(ii) Does not include a substance that is legally possessed or used under the supervision of a licensed health-care professional or that is legally possessed or used under any other authority under that Act or under any other provision of Federal law.

(3) Weapon has the meaning given the term “dangerous weapon” under paragraph (2) of the first subsection (g) of section 930 of title 18, United States Code.

	§300.521 Authority of hearing officer.

A hearing officer under section 615 of the Act may order a change in the placement of a child with a disability to an appropriate interim alternative educational setting for not more than 45 days if the hearing officer, in an expedited due process hearing -
(a) Determines that the public agency has demonstrated by substantial evidence that maintaining the current placement of the child is substantially likely to result in injury to the child or to others;

(b) Considers the appropriateness of the child’s current placement;

(c) Considers whether the public agency has made reasonable efforts to minimize the risk of harm in the child’s current placement, including the use of supplementary aids and services; and

(d) Determines that the interim alternative educational setting that is proposed by school personnel who have consulted with the child’s special education teacher, meets the requirements of §300.522(b).

(e) As used in this section, the term substantial evidence means beyond a preponderance of the evidence.

	§300.522 Determination of setting.

(a) General. The interim alternative educational setting referred to in §300.520(a)(2) must be determined by the IEP team.

(b) Additional requirements. Any interim alternative educational setting in which a child is placed under §§300.520(a)(2) or 300.521 must—

(1) Be selected so as to enable the child to continue to progress in the general curriculum, although in another setting, and to continue to receive those services and modifications, including those described in the child’s current IEP, that will enable the child to meet the goals set out in that IEP; and

(2) Include services and modifications to address the behavior described in §§300.520(a)(2) or 300.521, that are designed to prevent the behavior from recurring.

	§300.523 Manifestation determination review.

(a) General. If an action is contemplated regarding behavior described in §§300.520(a)(2) or 300.521, or involving a removal that constitutes a change of placement under §300.519 for a child with a disability who has engaged in other behavior that violated any rule or code of conduct of the LEA that applies to all children—

(1) Not later than the date on which the decision to take that action is made, the parents must be notified of that decision and provided the procedural safeguards notice described in §300.504; and 

(2) Immediately, if possible, but in no case later than 10 school days after the date on which the decision to take that action is made, a review must be conducted of the relationship between the child’s disability and the behavior subject to the disciplinary action.

(b) Individuals to carry out review. A review described in paragraph (a) of this section must be conducted by the IEP team and other qualified personnel in a meeting.

(c) Conduct of review. In carrying out a review described in paragraph (a) of this section, the IEP team and other qualified personnel may determine that the behavior of the child was not a manifestation of the child’s disability only if the IEP team and other qualified personnel -

(1) First consider, in terms of the behavior subject to disciplinary action, all relevant information, including -

(i) Evaluation and diagnostic results, including the results or other relevant information supplied by the parents of the child;

(ii) Observations of the child; and

(iii) The child’s IEP and placement; and

(2) Then determine that -

(i) In relationship to the behavior subject to disciplinary action, the child’s IEP and placement were appropriate and the special education services, supplementary aids and services, and behavior intervention strategies were provided consistent with the child’s IEP and placement;

(ii) The child’s disability did not impair the ability of the child to understand the impact and consequences of the behavior subject to disciplinary action; and

(iii) The child’s disability did not impair the ability of the child to control the behavior subject to disciplinary action.

(d) Decision. If the IEP team and other qualified personnel determine that any of the standards in paragraph (c)(2) of this section were not met, the behavior must be considered a manifestation of the child’s disability.

(e) Meeting. The review described in paragraph (a) of this section may be conducted at the same IEP meeting that is convened under §300.520(b).

(f) Deficiencies in IEP or placement. If, in the review in paragraphs (b) and (c) of this section, a public agency identifies deficiencies in the child’s IEP or placement or in their implementation, it must take immediate steps to remedy those deficiencies.

	§300.524 Determination that behavior was not manifestation of disability.

(a) General. If the result of the review described in §300.523 is a determination, consistent with §300.523(d), that the behavior of the child with a disability was not a manifestation of the child’s disability, the relevant disciplinary procedures applicable to children without disabilities may be applied to the child in the same manner in which they would be applied to children without disabilities, except as provided in §300.121(d).
(b) Additional requirement. If the public agency initiates disciplinary procedures applicable to all children, the agency shall ensure that the special education and disciplinary records of the child with a disability are transmitted for consideration by the person or persons making the final determination regarding the disciplinary action.

(c) Child’s status during due process proceedings. Except as provided in §300.526, §300.514 applies if a parent requests a hearing to challenge a determination, made through the review described in §300.523, that the behavior of the child was not a manifestation of the child’s disability.

	§300.525 Parent appeal.

(a) General.

(1) If the child’s parent disagrees with a determination that the child’s behavior was not a manifestation of the child’s disability or with any decision regarding placement under §§300.520-300.528, the parent may request a hearing.

(2) The State or local educational agency shall arrange for an expedited hearing in any case described in paragraph (a)(1) of this section if a hearing is requested by a parent. 

(b) Review of decision.

(1) In reviewing a decision with respect to the manifestation determination, the hearing officer shall determine whether the public agency has demonstrated that the child’s behavior was not a manifestation of the child’s disability consistent with the requirements of §300.523(d).

(2) In reviewing a decision under §300.520(a)(2) to place the child in an interim alternative educational setting, the hearing officer shall apply the standards in §300.521.

	§300.526 Placement during appeals.

(a) General. If a parent requests a hearing or an appeal regarding a disciplinary action described in §300.520(a)(2) or 300.521 to challenge the interim alternative educational setting or the manifestation determination, the child must remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of the time period provided for in §300.520(a)(2) or 300.521, whichever occurs first, unless the parent and the State agency or local educational agency agree otherwise.

(b) Current placement. If a child is placed in an interim alternative educational setting pursuant to §300.520(a)(2) or 300.521 and school personnel propose to change the child’s placement after expiration of the interim alternative placement, during the pendency of any proceeding to challenge the proposed change in placement the child must remain in the current placement (the child’s placement prior to the interim alternative educational setting), except as provided in paragraph (c) of this section.

(c) Expedited hearing.

(1) If school personnel maintain that it is dangerous for the child to be in the current placement (placement prior to removal to the interim alternative education setting) during the pendency of the due process proceedings, the LEA may request an expedited due process hearing.

(2) In determining whether the child may be placed in the alternative educational setting or in another appropriate placement ordered by the hearing officer, the hearing officer shall apply the standards in §300.521.

(3) A placement ordered pursuant to paragraph (c)(2) of this section may not be longer than 45 days.
(4) The procedure in paragraph (c) of this section may be repeated, as necessary.

	§300.527 Protections for children not yet eligible for special education and related services.

(a) General. A child who has not been determined to be eligible for special education and related services under this part and who has engaged in behavior that violated any rule or code of conduct of the local educational agency, including any behavior described in §§300.520 or 300.521, may assert any of the protections provided for in this part if the LEA had knowledge (as determined in accordance with paragraph (b) of this section) that the child was a child with a disability before the behavior that precipitated the disciplinary action occurred.

(b) Basis of knowledge. An LEA must be deemed to have knowledge that a child is a child with a disability if -

(1) The parent of the child has expressed concern in writing (or orally if the parent does not know how to write or has a disability that prevents a written statement) to personnel of the appropriate educational agency that the child is in need of special education and related services;

(2) The behavior or performance of the child demonstrates the need for these services, in accordance with §300.7;

(3) The parent of the child has requested an evaluation of the child pursuant to §§300.530-300.536; or

(4) The teacher of the child, or other personnel of the local educational agency, has expressed concern about the behavior or performance of the child to the director of special education of the agency or to other personnel in accordance with the agency’s established child find or special education referral system.

(c) Exception. A public agency would not be deemed to have knowledge under paragraph (b) of this section if, as a result of receiving the information specified in that paragraph, the agency—

(1) Either—
(i) Conducted an evaluation under §§300.530-300.536, and determined that the child was not a child with a disability under this part; or

(ii) Determined that an evaluation was not necessary; and

(2) Provided notice to the child’s parents of its determination under paragraph (c)(1) of this section, consistent with §300.503.

(d) Conditions that apply if no basis of knowledge.

(1) General. If an LEA does not have knowledge that a child is a child with a disability (in accordance with paragraphs (b) and (c) of this section) prior to taking disciplinary measures against the child, the child may be subjected to the same disciplinary measures as measures applied to children without disabilities who engaged in comparable behaviors consistent with paragraph (d)(2) of this section.

(2) Limitations.

(i) If a request is made for an evaluation of a child during the time period in which the child is subjected to disciplinary measures under §300.520 or 300.521, the evaluation must be conducted in an expedited manner.

(ii) Until the evaluation is completed, the child remains in the educational placement determined by school authorities, which can include suspension or expulsion without educational services.

(iii) If the child is determined to be a child with a disability, taking into consideration information from the evaluation conducted by the agency and information provided by the parents, the agency shall provide special education and related services in accordance with the provisions of this part, including the requirements of §§300.520-300.529 and section 612(a)(1)(A) of the Act.

	§300.528 Expedited due process hearings.

(a) Expedited due process hearings under §§300.521-300.526 must—

(1) Meet the requirements of §300.509, except that a State may provide that the time periods identified in §§300.509(a)(3) and §300.509(b) for purposes of expedited due process hearings under §§300.521-300.526 are not less than two business days; and

(2) Be conducted by a due process hearing officer who satisfies the requirements of §300.508.

(b)(1) Each State shall establish a timeline for expedited due process hearings that results in a written decision being mailed to the parties within 45 days of the public agency’s receipt of the request for the hearing, without exceptions or extensions.

(2) The timeline established under paragraph (b)(1) of this section must be the same for hearings requested by parents or public agencies.

(c) A State may establish different procedural rules for expedited hearings under §§300.521-300.526 than it has established for due process hearings under §300.507.

(d) The decisions on expedited due process hearings are appealable consistent with §300.510.
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	§300.529 Referral to and action by law enforcement and judicial authorities.

(a) Nothing in this part prohibits an agency from reporting a crime committed by a child with a disability to appropriate authorities or to prevent State law enforcement and judicial authorities from exercising their responsibilities with regard to the application of Federal and State law to crimes committed by a child with a disability.

(b)(1) An agency reporting a crime committed by a child with a disability shall ensure that copies of the special education and disciplinary records of the child are transmitted for consideration by the appropriate authorities to whom it reports the crime.

(2) An agency reporting a crime under this section may transmit copies of the child’s special education and disciplinary records only to the extent that the transmission is permitted by the Family Educational Rights and Privacy Act..

	(b) Each private facility or other non-district program shall have a written statement of the policies and procedures followed by the program in managing student behavior. This statement shall be provided to the sending LEA and the parent at the time each child with a disability becomes enrolled in the program, at the time of the annual review of the child’s educational progress, and any time the facility or non-district program’s policies and procedures for managing behavior are revised
	
	

	(c) A private facility or other non-district program shall not employ any measure which is aversive or depriving in nature or which subjects a child with a disability enrolled in that program to humiliation or unsupervised confinement or to abuse or neglect as defined in RSA 169-C, the Child Protection Act, or which deprives the child of basic necessities such as nutrition, clothing, communication, or contact with parents, so as to endanger the child’s mental, emotional, or physical health.
	
	

	RSA 169-C CHILD PROTECTION ACT

	(d) Each private facility or other non-district program shall train staff in acceptable child management techniques. The program shall see that discipline is administered equitably and with respect and courtesy towards the child.
	
	

	(e) Each private facility or other non-district program shall have a written procedure based on state and federal law concerning the reporting of suspected instances of child abuse.
	
	

	Ed 1133.08
QUALIFICATIONS & REQUIREMENTS FOR INSTRUCTIONAL, ADMINISTRATIVE AND SUPPORT PERSONNEL
	DOCUMENTATION
	C OR NC

	(a) All administrative, instructional, and related service staff shall hold appropriate certification for the position in which they function as required by the state of New Hampshire and in compliance with 34 CFR 300.23 and 34 CFR 300.136. Evidence of such qualification shall be on record with the program.
	
	

	§300.23 Qualified personnel.

As used in this part, the term qualified personnel means personnel who have met SEA-approved or SEArecognized certification, licensing, registration, or other comparable requirements that apply to the area in which the individuals are providing special education or related services.

	§300.136 Personnel standards.

(a) Definitions. As used in this part—

(1) Appropriate professional requirements in the State means entry level requirements that—

(i) Are based on the highest requirements in the State applicable to the profession or discipline in which a person is providing special education or related services; and

(ii) Establish suitable qualifications for personnel providing special education and related services under Part B of the Act to children with disabilities who are served by State, local, and private agencies (see §300.2);

(2) Highest requirements in the State applicable to a specific profession or discipline means the highest entry-level academic degree needed for any State-approved or -recognized certification, licensing, registration, or other comparable requirements that apply to that profession or discipline;

(3) Profession or discipline means a specific occupational category that—

(i) Provides special education and related services to children with disabilities under Part B of the Act;

(ii) Has been established or designated by the State;

(iii) Has a required scope of responsibility and degree of supervision; and

(iv) Is not limited to traditional occupational categories; and

(4) State-approved or -recognized certification, licensing, registration, or other comparable requirements means the requirements that a State legislature either has enacted or has authorized a State agency to promulgate through rules to establish the entry-level standards for employment in a specific profession or discipline in that State.
(b) Policies and procedures.

(1)(i) The State must have on file with the Secretary policies and procedures relating to the establishment and maintenance of standards to ensure that personnel necessary to carry out the purposes of this part are appropriately and adequately prepared and trained.

(ii) The policies and procedures required in paragraph (b)(1)(i) of this section must provide for the establishment and maintenance of standards that are consistent with any State- approved or -recognized certification, licensing, registration, or other comparable requirements that apply to the profession or discipline in which a person is providing special education or related services.

(2) Each State may—

(i) Determine the specific occupational categories required to provide special education and related services within the State; and

(ii) Revise or expand those categories as needed.

	(3) Nothing in this part requires a State to establish a specified training standard (e.g., a masters degree) for personnel who provide special education and related services under Part B of the Act.

(4) A State with only one entry-level academic degree for employment of personnel in a specific profession or discipline may modify that standard as necessary to ensure the provision of FAPE to all children with disabilities in the State without violating the requirements of this section.

(c) Steps for retraining or hiring personnel. To the extent that a State’s standards for a profession or discipline, including standards for temporary or emergency certification, are not based on the highest requirements in the State applicable to a specific profession or discipline, the State must provide the steps the State is taking and the procedures for notifying public agencies and personnel of those steps and the timelines it has established for the retraining or hiring of personnel to meet appropriate professional requirements in the State.

(d) Status of personnel standards in the State. (1) In meeting the requirements in paragraphs (b) and (c) of this section, a determination must be made about the status of personnel standards in the State. That determination must be based on current information that accurately describes, for each profession or discipline in which personnel are providing special education or related services, whether the applicable standards are consistent with the highest requirements in the State for that profession or discipline.

(2) The information required in paragraph (d)(1) of this section must be on file in the SEA and available to the public.

(e) Applicability of State statutes and agency rules. In identifying the highest requirements in the State for purposes of this section, the requirements of all State statutes and the rules of all State agencies applicable to serving children with disabilities must be considered.

(f) Use of paraprofessionals and assistants. A State may allow paraprofessionals and assistants who are appropriately trained and supervised, in accordance with State law, regulations, or written policy, in meeting the requirements of this part to be used to assist in the provision of special education and related services to children with disabilities under Part B of the Act.

(g) Policy to address shortage of personnel. (1) In implementing this section, a State may adopt a policy that includes a requirement that LEAs in the State make an ongoing good faith effort to recruit and hire appropriately and adequately trained personnel to provide special education and related services to children with disabilities, including, in a geographic area of the State where there is a shortage of personnel that meet these qualifications, the most qualified individuals available who are making satisfactory progress toward completing applicable course work necessary to meet the standards described in paragraph (b)(2) of this section, consistent with State law and the steps described in paragraph (c) of this section, within three years.

(2) If a State has reached its established date under paragraph (c) of this section, the State may still exercise the option under paragraph (g)(1) of this section for training or hiring all personnel in a specific profession or discipline to meet appropriate professional requirements in the State.

(3)(i) Each State must have a mechanism for serving children with disabilities if instructional needs exceed available personnel who meet appropriate professional requirements in the State for a specific profession or discipline.

(ii) A State that continues to experience shortages of qualified personnel must address those shortages in its comprehensive system of personnel development under §300.135.


	Ed 1133.08
QUALIFICATIONS & REQUIREMENTS FOR INSTRUCTIONAL, ADMINISTRATIVE  AND SUPPORT PERSONNEL
	DOCUMENTATION
	C or NC

	(b) Each private facility or other non-district program shall maintain records demonstrating that each of the employees of that program meets the health requirements for public school employees in the state of New Hampshire in accordance with RSA 200:36.
	
	

	RSA 200:36. Medical Examination of School Personnel.

All school personnel, to include but not limited to administrative, secretarial, maintenance, cafeteria and transportation personnel in each school district shall be required to have a pre-employment medical examination by a licensed physician qualified to practice medicine in at least one of the states of the United States of America. Any person who objects to all or part of any medical examination because of religious beliefs shall be exempt from said examination, except that no such exemption shall be granted if state or local authorities determine that such exemption would constitute a hazard to the health of persons exposed to the unexamined individual. The local school board shall further require additional medical examinations at specific intervals or upon the request of the local superintendent of schools during the period of employment. A written recommendation from the examining physician shall indicate that the employee is medically capable of performing his designated assignment.

	(c) Each private facility or other non-district program shall have written procedures for supervising and evaluating the performance of all staff members.
	
	

	(d) Each private facility or other non-district program shall have a written plan for in-service and pre-service training of staff, in accordance with Ed 500 for educational personnel in New Hampshire.
	
	

	Ed 500 CERTIFICATION STANDARDS FOR EDUCATIONAL PERSONNEL

	(e) Each private facility or other non-district program shall have written job descriptions covering all staff positions which shall be made available to the Department.
	
	

	(f) Each private facility or other non-district program which offers swimming in its program shall provide a qualified water safety instructor or senior lifesaver to be on duty whenever children with disabilities are in the swimming program.
	
	

	Ed 1133.09
CHANGE IN PLACEMENT OR TERMINATION OF THE ENROLLMENT OF A CHILD WITH A DISABILITY

	(a) A private facility or other non-district program which believes it can no longer implement a child’s IEP or provide FAPE shall immediately convene or request the convening of the IEP team to review the facility’s or program’s concerns and to amend the IEP and placement, if necessary.
	
	

	(b) An IEP meeting convened under (a) shall:

(1) Review the child’s needs;

(2) Determine whether the current IEP meets the needs of the child and, if appropriate, propose changes to the IEP;

(3) Review the child’s current placement; and

(4) Determine whether the placement can fully implement the child’s IEP and provide FAPE.
	
	

	(c) If the IEP team determines that the current placement cannot implement the IEP and provide FAPE, the LEA shall immediately place the child in a facility or program which can implement the IEP and provide FAPE.
	
	

	(d) If a private facility or other non-district program wishes to suspend or expel a child, it shall immediately inform the LEA. The LEA shall comply with the disciplinary procedures in 34 CFR 300.519- 34 CFR 300.529.
	
	

	Discipline Procedures

§300.519 Change of placement for disciplinary removals.

For purposes of removals of a child with a disability from the child’s current educational placement under §§300.520-300.529, a change of placement occurs if—

(a) The removal is for more than 10 consecutive school days; or

(b) The child is subjected to a series of removals that constitute a pattern because they cumulate to more than 10 school days in a school year, and because of factors such as the length of each removal, the total amount of time the child is removed, and the proximity of the removals to one another

	§300.520 Authority of school personnel.

(a) School personnel may order—

(1)(i) To the extent removal would be applied to children without disabilities, the removal of a child with a disability from the child’s current placement for not more than 10 consecutive school days for any violation of school rules, and additional removals of not more than 10 consecutive school days in that same school year for separate incidents of misconduct (as long as those removals do not constitute a change of placement under §300.519(b)); (ii) After a child with a disability has been removed from his or her current placement for more than 10 school days in the same school year, during any subsequent days of removal the public agency must provide services to the extent required under §300.121(d); and

(2) A change in placement of a child with a disability to an appropriate interim alternative educational setting for the same amount of time that a child without a disability would be subject to discipline, but for not more than 45 days, if -

(i) The child carries a weapon to school or to a school function under the jurisdiction of a State or a local educational agency; or

(ii) The child knowingly possesses or uses illegal drugs or sells or solicits the sale of a controlled substance while at school or a school function under the jurisdiction of a State or local educational agency.

	§300.520 Authority of school personnel., continued
(b)(1) Either before or not later than 10 business days after either first removing the child for more than 10 school days in a school year or commencing a removal that constitutes a change of placement under §300.519, including the action described in paragraph (a)(2) of this section—

(i) If the LEA did not conduct a functional behavioral assessment and implement a behavioral intervention plan for the child before the behavior that resulted in the removal described in paragraph (a) of this section, the agency shall convene an IEP meeting to develop an assessment plan.

(ii) If the child already has a behavioral intervention plan, the IEP team shall meet to review the plan and its implementation, and, modify the plan and its implementation as necessary, to address the behavior.

(2) As soon as practicable after developing the plan described in paragraph (b)(1)(i) of this section, and completing the assessments required by the plan, the LEA shall convene an IEP meeting to develop appropriate behavioral interventions to address that behavior and shall implement those interventions.

(c)(1) If subsequently, a child with a disability who has a behavioral intervention plan and who has been removed from the child’s current educational placement for more than 10 school days in a school year is subjected to a removal that does not constitute a change of placement under §300.519, the IEP team members shall review the behavioral intervention plan and its implementation to determine if modifications are necessary.

(2) If one or more of the team members believe that modifications are needed, the team shall meet to modify the plan and its implementation, to the extent the team determines necessary.

(d) For purposes of this section, the following definitions apply:

(1) Controlled substance means a drug or other substance identified under schedules I, II, III, IV, or V in section 202(c) of the Controlled Substances Act (21 U.S.C. 812(c)).

(2) Illegal drug—

(i) Means a controlled substance; but
(ii) Does not include a substance that is legally possessed or used under the supervision of a licensed health-care professional or that is legally possessed or used under any other authority under that Act or under any other provision of Federal law.

(3) Weapon has the meaning given the term “dangerous weapon” under paragraph (2) of the first subsection (g) of section 930 of title 18, United States Code.

	§300.521 Authority of hearing officer.

A hearing officer under section 615 of the Act may order a change in the placement of a child with a disability to an appropriate interim alternative educational setting for not more than 45 days if the hearing officer, in an expedited due process hearing -

(a) Determines that the public agency has demonstrated by substantial evidence that maintaining the current placement of the child is substantially likely to result in injury to the child or to others;

(b) Considers the appropriateness of the child’s current placement;

(c) Considers whether the public agency has made reasonable efforts to minimize the risk of harm in the child’s current placement, including the use of supplementary aids and services; and

(d) Determines that the interim alternative educational setting that is proposed by school personnel who have consulted with the child’s special education teacher, meets the requirements of §300.522(b).

(e) As used in this section, the term substantial evidence means beyond a preponderance of the evidence.

	§300.522 Determination of setting.

(a) General. The interim alternative educational setting referred to in §300.520(a)(2) must be determined by the IEP team.

(b) Additional requirements. Any interim alternative educational setting in which a child is placed under §§300.520(a)(2) or 300.521 must—

(1) Be selected so as to enable the child to continue to progress in the general curriculum, although in another setting, and to continue to receive those services and modifications, including those described in the child’s current IEP, that will enable the child to meet the goals set out in that IEP; and

(2) Include services and modifications to address the behavior described in §§300.520(a)(2) or 300.521, that are designed to prevent the behavior from recurring.

	§300.523 Manifestation determination review.

(a) General. If an action is contemplated regarding behavior described in §§300.520(a)(2) or 300.521, or involving a removal that constitutes a change of placement under §300.519 for a child with a disability who has engaged in other behavior that violated any rule or code of conduct of the LEA that applies to all children—

(1) Not later than the date on which the decision to take that action is made, the parents must be notified of that decision and provided the procedural safeguards notice described in §300.504; and

(2) Immediately, if possible, but in no case later than 10 school days after the date on which the decision to take that action is made, a review must be conducted of the relationship between the child’s disability and the behavior subject to the disciplinary action.

(b) Individuals to carry out review. A review described in paragraph (a) of this section must be conducted by the IEP team and other qualified personnel in a meeting.

(c) Conduct of review. In carrying out a review described in paragraph (a) of this section, the IEP team and other qualified personnel may determine that the behavior of the child was not a manifestation of the child’s disability only if the IEP team and other qualified personnel -

(1) First consider, in terms of the behavior subject to disciplinary action, all relevant information, including -

(i) Evaluation and diagnostic results, including the results or other relevant information supplied by the parents of the child;

(ii) Observations of the child; and

(iii) The child’s IEP and placement; and

(2) Then determine that -

(i) In relationship to the behavior subject to disciplinary action, the child’s IEP and placement were appropriate and the special education services, supplementary aids and services, and behavior intervention strategies were provided consistent with the child’s IEP and placement;

(ii) The child’s disability did not impair the ability of the child to understand the impact and consequences of the behavior subject to disciplinary action; and

(iii) The child’s disability did not impair the ability of the child to control the behavior subject to disciplinary action.
(d) Decision. If the IEP team and other qualified personnel determine that any of the standards in paragraph (c)(2) of this section were not met, the behavior must be considered a manifestation of the child’s disability.

(e) Meeting. The review described in paragraph (a) of this section may be conducted at the same IEP meeting that is convened under §300.520(b).
(f) Deficiencies in IEP or placement. If, in the review in paragraphs (b) and (c) of this section, a public agency identifies deficiencies in the child’s IEP or placement or in their implementation, it must take immediate steps to remedy those deficiencies.

	§300.524 Determination that behavior was not manifestation of disability.

(a) General. If the result of the review described in §300.523 is a determination, consistent with §300.523(d), that the behavior of the child with a disability was not a manifestation of the child’s disability, the relevant disciplinary procedures applicable to children without disabilities may be applied to the child in the same manner in which they would be applied to children without disabilities, except as provided in §300.121(d).

(b) Additional requirement. If the public agency initiates disciplinary procedures applicable to all children, the agency shall ensure that the special education and disciplinary records of the child with a disability are transmitted for consideration by the person or persons making the final determination regarding the disciplinary action.

(c) Child’s status during due process proceedings. Except as provided in §300.526, §300.514 applies if a parent requests a hearing to challenge a determination, made through the review described in §300.523, that the behavior of the child was not a manifestation of the child’s disability.

	§300.525 Parent appeal.

(a) General.

(1) If the child’s parent disagrees with a determination that the child’s behavior was not a manifestation of the child’s disability or with any decision regarding placement under §§300.520-300.528, the parent may request a hearing.

(2) The State or local educational agency shall arrange for an expedited hearing in any case described in paragraph (a)(1) of this section if a hearing is requested by a parent.

(b) Review of decision.

(1) In reviewing a decision with respect to the manifestation determination, the hearing officer shall determine whether the public agency has demonstrated that the child’s behavior was not a manifestation of the child’s disability consistent with the requirements of §300.523(d).

(2) In reviewing a decision under §300.520(a)(2) to place the child in an interim alternative educational setting, the hearing officer shall apply the standards in §300.521.

	§300.526 Placement during appeals.

(a) General. If a parent requests a hearing or an appeal regarding a disciplinary action described in §300.520(a)(2) or 300.521 to challenge the interim alternative educational setting or the manifestation determination, the child must remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of the time period provided for in §300.520(a)(2) or 300.521, whichever occurs first, unless the parent and the State agency or local educational agency agree otherwise.

(b) Current placement. If a child is placed in an interim alternative educational setting pursuant to §300.520(a)(2) or 300.521 and school personnel propose to change the child’s placement after expiration of the interim alternative placement, during the pendency of any proceeding to challenge the proposed change in placement the child must remain in the current placement (the child’s placement prior to the interim alternative educational setting), except as provided in paragraph (c) of this section.

(c) Expedited hearing.

(1) If school personnel maintain that it is dangerous for the child to be in the current placement (placement prior to removal to the interim alternative education setting) during the pendency of the due process proceedings, the LEA may request an expedited due process hearing.

(2) In determining whether the child may be placed in the alternative educational setting or in another appropriate placement ordered by the hearing officer, the hearing officer shall apply the standards in §300.521.

(3) A placement ordered pursuant to paragraph (c)(2) of this section may not be longer than 45 days. 

(4) The procedure in paragraph (c) of this section may be repeated, as necessary.

	§300.527 Protections for children not yet eligible for special education and related services.

(a) General. A child who has not been determined to be eligible for special education and related services under this part and who has engaged in behavior that violated any rule or code of conduct of the local educational agency, including any behavior described in §§300.520 or 300.521, may assert any of the protections provided for in this part if the LEA had knowledge (as determined in accordance with paragraph (b) of this section) that the child was a child with a disability before the behavior that precipitated the disciplinary action occurred.

(b) Basis of knowledge. An LEA must be deemed to have knowledge that a child is a child with a disability if - (1) The parent of the child has expressed concern in writing (or orally if the parent does not know how to write or has a disability that prevents a written statement) to personnel of the appropriate educational agency that the child is in need of special education and related services;

(2) The behavior or performance of the child demonstrates the need for these services, in accordance with §300.7;
(3) The parent of the child has requested an evaluation of the child pursuant to §§300.530-300.536; or

(4) The teacher of the child, or other personnel of the local educational agency, has expressed concern about the behavior or performance of the child to the director of special education of the agency or to other personnel in accordance with the agency’s established child find or special education referral system.

(c) Exception. A public agency would not be deemed to have knowledge under paragraph (b) of this section if, as a result of receiving the information specified in that paragraph, the agency—

(1) Either—

(i) Conducted an evaluation under §§300.530-300.536, and determined that the child was not a child with a disability under this part; or

(ii) Determined that an evaluation was not necessary; and

(2) Provided notice to the child’s parents of its determination under paragraph (c)(1) of this section, consistent with §300.503.

(d) Conditions that apply if no basis of knowledge.
(1) General. If an LEA does not have knowledge that a child is a child with a disability (in accordance with paragraphs (b) and (c) of this section) prior to taking disciplinary measures against the child, the child may be subjected to the same disciplinary measures as measures applied to children without disabilities who engaged in comparable behaviors consistent with paragraph (d)(2) of this section.

(2) Limitations.

(i) If a request is made for an evaluation of a child during the time period in which the child is subjected to disciplinary measures under §300.520 or 300.521, the evaluation must be conducted in an expedited manner.

(ii) Until the evaluation is completed, the child remains in the educational placement determined by school authorities, which can include suspension or expulsion without educational services.
(iii) If the child is determined to be a child with a disability, taking into consideration information from the evaluation conducted by the agency and information provided by the parents, the agency shall provide special education and related services in accordance with the provisions of this part, including the requirements of §§300.520-300.529 and section 612(a)(1)(A) of the Act.

	§300.528 Expedited due process hearings.

(a) Expedited due process hearings under §§300.521-300.526 must—

(1) Meet the requirements of §300.509, except that a State may provide that the time periods identified in §§300.509(a)(3) and §300.509(b) for purposes of expedited due process hearings under §§300.521-300.526 are not less than two business days; and

(2) Be conducted by a due process hearing officer who satisfies the requirements of §300.508.

(b)(1) Each State shall establish a timeline for expedited due process hearings that results in a written decision being mailed to the parties within 45 days of the public agency’s receipt of the request for the hearing, withoutexceptions or extensions.

(2) The timeline established under paragraph (b)(1) of this section must be the same for hearings requested by parents or public agencies.

(c) A State may establish different procedural rules for expedited hearings under §§300.521-300.526 than it has established for due process hearings under §300.507.

(d) The decisions on expedited due process hearings are appealable consistent with §300.510.

	§300.529 Referral to and action by law enforcement and judicial authorities.

(a) Nothing in this part prohibits an agency from reporting a crime committed by a child with a disability to appropriate authorities or to prevent State law enforcement and judicial authorities from exercising their responsibilities with regard to the application of Federal and State law to crimes committed by a child with a disability.

(b)(1) An agency reporting a crime committed by a child with a disability shall ensure that copies of the special education and disciplinary records of the child are transmitted for consideration by the appropriate authorities to whom it reports the crime.

(2) An agency reporting a crime under this section may transmit copies of the child’s special education and disciplinary records only to the extent that the transmission is permitted by the Family Educational Rights and Privacy Act.

(e) Termination of enrollment in hospital-based schools, when such termination is for medically-related reasons, shall be reported within 24 hours to the sending LEA & the parent.


	Ed 1133.10 PARENT ACCESS TO EDUCATION RECORDS
	DOCUMENTATION
	C or NC

	Each private facility or other non-district program shall ensure that all parents of children with disabilities have an opportunity to inspect and review all education records relating to the child, in accordance with Ed 1123.
	
	

	Ed 1133.11 CLASS SIZE

	Each private facility or other non-district program shall conform to the requirements of Ed 1119.05 with respect to special education class sizes, teacher- student ratios, and the age range within each class.
	
	

	Ed 1133.12 CALENDAR REQUIREMENTS

	Each private facility or other non-district program shall provide a written annual school calendar identifying the instructional days per year and the instructional hours per day, in accordance with Ed 1119.09(b) and Ed 1119.10(a).
	
	

	Ed 1133.13 PHYSICAL FACILITIES

	(a) Each private facility or other non-district program shall ensure that the grounds and all structures on the grounds of the program are maintained in good repair and are free from any danger to health or safety.
	
	

	(b) Each private facility or other non-district program shall develop a written schedule of maintenance and housekeeping activities to ensure that the grounds and facilities are safe and promote the health of children enrolled in the facility or program.
	
	

	(c) All physical facilities in each private facility or other non-district program used for any purpose for the education of children with disabilities shall be in compliance with New Hampshire health and fire regulations for non-public schools as established by public health statute RSA 200:11, Ed 306.06, Saf-C 6000, and New Hampshire school building standards as required under Ed 403.01(c) to ensure the comfort and health of children enrolled in the facility or program.
	
	

	RSA 200:11. Investigation of Sanitary Conditions.

The department of health and human services shall, upon complaint of any responsible person, investigate the sanitary conditions of any schoolhouse or building used for school purposes.

	Ed 306.06 School Facilities.

(a) Local school boards shall ensure that the facilities for each school provide the following:

(1) A clean, healthy, and safe learning environment;

(2) For the total school enrollment, a sufficient number of classrooms/ instructional spaces in accordance with Ed 306.16;

(3) Properly-designed specialized spaces for the teaching of science, art, music, industrial arts/technology, consumer and homemaking education, and physical education in accordance with Ed 306.16.
(4) Sufficient space to house the school's information/technology resources acquired and maintained in accordance with Ed 306.15; and

(5) Ancillary spaces, including bath rooms, offices, and areas for the storage of supplies, materials, and equipment.

(b) Each school board shall ensure that the facilities of each school meet all local, state, and federal fire, health, safety, and accessibility laws, rules, regulations, and requirements and maintain documentation of compliance.

	Saf-C 6000 STATE FIRE CODE

	Ed 403.01 Application for Initial Approval as a Nonpublic School.

(c) The applicant shall comply with applicable state, local and federal fire and health requirements that may be applicable and shall provide documentation from federal, state and/or local officials for such compliance.

	(d) Each private facility or other non-district program shall have written procedures to protect children from hazards such as:

(1) The presence of lead paint;


(4) Vermin infestation;

(2) Storage of hazardous materials;

(5) Storage of food;

(3) Garbage disposal;



(6) Storage of medicines; and

(7) Any unsafe access to electrical, plumbing, and heating systems.
	
	

	(e) A private facility or other non-district program shall have securely locked storage spaces for all harmful, poisonous, or toxic materials that shall not be used for any other purpose. Keys to locked storage spaces shall be available only to authorized staff members.
	
	

	(f) Fences at a private facility or other non-district program shall be in good repair.
	
	

	(g) Hazardous areas at a private facility or other non-district program, such as steep grades, cliffs, open pits, swimming pools, high voltage boosters, or high speed roads, shall be fenced off or have natural barriers to protect children.
	
	

	(h) Playground equipment at a private facility or other non-district program shall be so located, installed, and maintained as to ensure the safety of children.
	
	

	Ed 1133.14 TRANSPORTATION
	DOCUMENTATION
	C or NC

	(a) Each private facility or other non-district program shall provide all transportation required for the implementation of any IEP, or portion of any IEP, which the program has agreed to implement.
	
	

	(b) All vehicles used to transport children with disabilities shall be maintained in safe working or order and be inspected and licensed according to the New Hampshire Department of Safety rules and ensured as provided in Ed 1134.08(ak).
	
	

	(c) All drivers of such vehicles shall be licensed according to Department of Safety rules and trained in the specific techniques of transporting children with disabilities.
	
	

	Ed 1133.15 CHILD CARE

	(a) The day care and residential components of all private facilities or other non- district programs shall meet all applicable federal, state, and local rules governing the day and residential care of children with disabilities.
	
	

	(b) Each private facility or other non-district program shall be responsible for the total care of any child with a disability who resides at the program. The program shall attend to the physical and emotional health of resident children. The program shall provide resident children with regular nutritious meals, opportunities for proper exercise, age-appropriate recreational activities, and opportunities for positive social encounters.
	
	

	(c) Each private facility or other non-district program shall provide properly qualified, trained, and supervised child care workers to staff day and residential programs.
	
	

	(d) Each private facility or other non-district program shall identify children with emergent emotional or physical problems and consult with the appropriate representatives of the sending LEA and the child’s parent.
	
	

	Ed 1133.16 HEALTH AND MEDICAL CARE

	(a) Each private facility or other non-district program shall have written procedures to ensure that children with disabilities receive prompt and competent medical attention in the event of injury or illness while at the facility or while participating in any program or activity while in the custody of the facility or program.
	
	

	(b) Each private facility or other non-district program shall have formulated written policies and procedures regarding the use and administration of medicine to children in compliance with state law and rules. Medication shall be dispensed only under medical order.
	
	

	(c) Each private facility or other non-district program shall maintain locked storage space for prescription drugs which shall only be accessible to persons authorized to dispense them.
	
	

	(d) When a child has an illness that is contagious or poses a health threat to other children enrolled in a private facility or other non-district program, the facility or program shall immediately notify the child’s parent(s), the sending LEA, the Department, and the Bureau of Communicable Disease Control of the Department of Health and Human Services.
	
	

	(e) In the case of an accident injuring a child, a private facility or other non-district program shall immediately notify the child’s parent(s), the sending LEA, the Department, and the local law enforcement agency.
	
	

	(f) In the case of the death of a child, a private facility or other non-district program shall immediately notify the child’s parent(s), the sending LEA, and the Department.
	
	


	Ed 1133.17 INSURANCE COVERAGE

	(a) Each private facility or other non-district program which accepts prepayment of public funds, directly or indirectly, shall maintain bonding in an amount adequate to cover the amount of public funds received and expenses associated with the recovery of such funds. All persons delegated the authority to sign checks or manage funds shall be bonded at the program’s expense.
	
	

	(b) Each private facility or other non-district program shall carry, for protection of children in care and in amounts as recommended by the facility or program’s insurance provider, which provider shall be licensed to do business in the state of New Hampshire:

(1) Professional liability and bonding insurance;

(2) Vehicle insurance; and

(3) Comprehensive property and liability insurance in compliance with Ed 1134.08(al).
	
	


	Ed 1133.18 PHOTOGRAPHY AND AUDIO OR AUDIO-VISUAL RECORDING
	DOCUMENTATION
	C or NC

	(a) Each private facility or other non-district program shall have written policies and procedures regarding the photographing and audio or audio-visual recordings of children in care.
	
	

	(b) The written consent of the child’s parent shall be obtained before the child is photographed or recorded.
	
	

	Ed 1133.19 EMERGENCY PLANNING AND PREPAREDNESS

	(a) Each private facility or other non-district program shall have written procedures for staff and children to follow in case of emergency. These procedures shall be developed with the assistance of state or local fire and safety personnel and shall include provisions for the evacuation of buildings and assignment of staff during emergencies.
	
	

	(b) At least monthly while school is in session each private facility or other non-district program shall conduct emergency drills which shall include actual evacuation of children to safe areas. The program shall ensure that all personnel on all shifts are trained to perform assigned tasks during emergencies and ensure that all personnel on all shifts are familiar with the use of the fire-fighting equipment available at the program.
	
	

	(c) The following conditions shall apply to each such emergency drill:

(1) A record of such emergency drills shall be maintained;

(2) All persons in the building shall participate in emergency drills;

(3) Emergency drills shall be held at unexpected times and under varying conditions to prepare children for evacuation in case of fire or other emergencies;

(4) The program shall make provisions to ensure that any children with disabilities are evacuated safely; and

(5) The program shall establish procedures to help children with disabilities understand the nature of such drills.
	
	

	(d) Each private facility or other non-district program with residential components shall maintain an active safety program, including investigation of all accidents and recommendations for prevention.
	
	

	Ed 1133.20 PROTECTIONS AFFORDED TO CHILDREN WITH DISABILITIES

	A child placed by an LEA in a private facility or other non-district program shall be afforded all the rights of a child with a disability who is served by a public agency as provided in 34 CFR 300.401.
	
	

	§300.401 Responsibility of State educational agency.

Each SEA shall ensure that a child with a disability who is placed in or referred to a private school or facility by a public agency—

(a) Is provided special education and related services—

(1) In conformance with an IEP that meets the requirements of §§300.340-300.350; and

(2) At no cost to the parents;

(b) Is provided an education that meets the standards that apply to education provided by the SEA and LEAs (including the requirements of this part); and

(c) Has all of the rights of a child with a disability who is served by a public agency.

	PART Ed 1136
PROVISION OF EDUCATIONAL SERVICES TO CHILDREN WITH DISABILITIES COMMITTED TO THE YOUTH DEVELOPMENT CENTER BY COURT ORDER

	Ed 1136.01 FREE AND APPROPRIATE PUBLIC EDUCATION

	The purpose of this part is to assure the provision of FAPE to committed children with disabilities, given the constraints of institutional placement and the provisions of law which recognize the authority of the court to order placement at the Youth Development Center, which necessarily restricts the availability of choices of educational services which might otherwise be available for such individuals.
	
	

	Ed 1136.02
EXTENDED SCHOOL YEAR

	(a) Children with disabilities who are at the Youth Development Center shall receive extended school year services consistent with Ed 1111.
	
	

	(b) To the extent possible, Youth Development Center resources shall be used in the provision of the extended school year program.
	
	

	(c) The LEA shall be liable for the costs of any additional extended school year services mutually agreed upon by the LEA and the institution.
	
	

	Ed 1136.03
VOCATIONAL ASSESSMENTS AND PLACEMENTS OF CHILDREN WITH DISABILITIES
	DOCUMENTATION
	C or NC

	(a) Children with disabilities at the Youth Development Center shall receive vocational assessments and placements consistent with Ed 1107, Ed 1109, and Ed 1113.
	
	

	(b) Vocational assessments shall be conducted, when possible, using resources available at the Youth Development Center.
	
	

	(c) Assessment procedures in excess of the resources available at the Youth Development Center shall be provided at LEA expense.
	
	

	(d) Any vocational education placement outside the institutional setting shall be subject to procedures for release of a child from the Youth Development Center as set forth in RSA 170-H or work/education programs at the Youth Development Center.
	
	

	RSA 170-H. PAROLE OF DELINQUENTS

	Ed 1136.04
MAINTENANCE OF EFFORT IN THE PROVISION OF YOUTH DEVELOPMENT RESOURCES

	(a) The Youth Development Center shall maintain and provide to LEAs a listing of all personnel, material, and physical resources that can be applied to evaluations and the implementation of IEPs.
	
	

	(b) A liable LEA shall bear financial responsibility pursuant to RSA 186-C:19-a for special education or special education and related services for a committed child with a disability that exceed the available Youth Development Center resources.
	
	

	RSA 186-C:19-a Educationally Disabled Children at the Youth Development Center, County Correctional Facilities and the Youth Services Center.

I. For an educationally disabled child at the youth development center or county correctional facilities, or who is placed at the youth services center maintained by the department of youth development services while awaiting disposition of the court following arraignment pursuant to RSA 169-B:13, the school district responsible for the development of an individualized education plan and the child's special education expenses shall be as follows:

(a) If such child is in the legal custody of the parent, the school district in which the child's parent resides shall be responsible.

(b) If such child is not in the legal custody of the parent or if the parent resides outside the state, the school district in which the child most recently resided other than in a state institution, home for children or health care facility as defined in RSA 193:27 shall be responsible.

(c) For the purposes of this section a parent shall not have legal custody if legal custody has been awarded to some other person or agency, even if that parent retains residual parental rights. An award of legal custody by a court of competent jurisdiction, in this state or in any other state, shall determine legal custody under this section.

II. The school district liability for educational expenses for an educationally disabled child in the youth development center or county correctional facilities, or who is placed in the youth services center while awaiting disposition of the court following arraignment pursuant to RSA 169-B:13, shall not exceed the state average elementary cost per pupil, as determined by the state board of education for the preceding school year.

	(c) The Youth Development Center shall continue to maintain a level of special education and related services which shall be available to meet the needs of committed children with disabilities while residing at the Youth Development Center, within the extent of its legislative appropriation.
	
	

	Ed 1136.05 
REQUIREMENTS FOR THE DEVELOPMENT AND OPERATION OF YOUTH DEVELOPMENT CENTER PROGRAMS FOR CHILDREN WITH DISABILITIES

	Criteria set forth in the following standards for the delivery of special education services, shall be applied to the provision of programs for committed children with disabilities placed at the Youth Development Center:
	
	

	(a) Ed 1133.03(c) through Ed 1133.03(g);

(b) Ed 1133.08(d);

(c) Ed 1133.05;

(d) Ed 1133.06;

(e) Ed 1133.10;

(f) Ed 1133.11; and

(g) Ed 1133.12.
	
	

	PART Ed 1137
CHILDREN WITH DISABILITIES IN PLACEMENTS FOR WHICH DCYF HAS FINANCIAL RESPONSIBILITY

	Ed 1137.01 DEFINITIONS

(a) “Children in placement for which DCYF has financial responsibility,” as used in this part, means all children receiving special education or special education and related services whose placements were made pursuant to RSA 169-B, RSA 169-C or RSA 169-D, except children at the Philbrook Center while awaiting disposition of the court following arraignment pursuant to RSA 169- B:13.


	RSA 169-B DELINQUENT CHILDREN

RSA 169-C CHILD PROTECTION ACT


RSA 169-D CHILDREN IN NEED OF SERVICES

	RSA 169-B:13. Arraignment; Court Referrals; Uncompensated Public Service by Minors.

I. No minor shall be detained for more than 24 hours, Sundays and holidays excluded, from the time of being taken into custody without being brought before a court. At any arraignment the court shall:

(a) Advise the minor in writing and orally of any formal charges;

(b) Inform the minor of the applicable constitutional rights;

(c) Appoint counsel pursuant to RSA 169-B:12;

(d) Establish any conditions for release; and

(e) Set a hearing date.

However, no plea shall be taken until the minor has the opportunity to consult with counsel or until a waiver is filed pursuant to RSA 169-B:12.

II. The court may, at any time after arraignment, dispose of the petition by referring the minor or the minor and family for participation in an approved court intervention program.

III. A referral under this section may include an order for the minor to perform up to 50 hours of uncompensated public service subject to the approval of the elected or appointed official authorized to give approval of the city or town in which the offense occurred. The court’s order for uncompensated public service shall include the name of the official who will provide supervision to the minor. However, no person who performs such public service under this paragraph shall receive any benefits that such employer gives to its other employees, including, but not limited to, workers’ compensation and unemployment benefits and no such employer shall be liable for any damages sustained by a person while performing such public service or any damages caused by that person unless the employer is guilty of gross negligence.

	(b) “Financially responsible school district” means:

(1) The school district in which a child most recently resided other than in a home for children, health care facility, or state institution, if such child is not in the legal custody of a parent or if the parent resides outside the state;or

(2) If the child is retained in the legal custody of a parent residing within the state, the school district in which the parent resides.

(c) “Legal custody” means those rights and responsibilities as specified in RSA 169-C:3, XVII
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	RSA 169-C:3. Definitions.

When used in this chapter and unless the specific context indicates otherwise:

XVII. “Legal custody” means a status created by court order embodying the following rights and responsibilities unless otherwise modified by court order:

(a) The right to determine where and with whom the child shall live;

(b) The right to have the physical possession of the child;

(c) The right and the duty to protect and constructively discipline the child; and

(d) The responsibility to provide the child with food, clothing, shelter, education, emotional security and ordinary medical care provided that such rights and responsibilities shall be exercised subject to the power, rights, duties and responsibilities of the guardian of the child and subject to residual parental rights and responsibilities if these have not been terminated by judicial decree.

	(d) “Legal supervision” means a legal status created by court order wherein the child is permitted to remain in his or her home under the supervision of a child placing agency subject to further court order.
	
	

	Ed 1137.02 APPLICATION AND CRITERIA FOR FINANCIAL ASSISTANCE

	(a) Local school districts may make application to the Department for financial assistance for children with disabilities in placement for which DCYF has financial responsibility.
	
	

	(b) Applications for such financial assistance shall be made within 30 days from the date the local school district’s financial liability commences and accomplished through the electronic application program available in SPEDIS.
	
	

	(c) A school district shall receive financial assistance under this program when:
	
	

	(1) The school district shall furnish the Department with written evidence that the child is in placement for which DCYF has financial responsibility;
	
	

	(2) The child shall be identified as a child with a disability in accordance with the requirements of Ed 1107;
	
	

	(3) The child shall have an IEP for the placement as required in Ed 1109; and
	
	

	(4) The child shall have been placed at a private school for the current school year as evidenced by information supplied by the financially responsible school district or districts and maintained in SPEDIS pursuant to Ed 1129.05(c).
	
	

	Ed 1137.03 LIMITATIONS AND FINANCIAL LIABILITY

	(a) A school district’s liability for expenses for special education and related services for a child with a disability in placement for which DCYF has financial responsibility shall be limited as stated in RSA 186-C:19-b, II, namely, “to 3 times the estimated state average expenditure per pupil for the school year preceding the year of distribution” or actual costs, whichever is less.
	
	

	RSA 186-C:19-b Liability for Educationally Disabled Children in Certain Court Ordered Placements.

II. The school district liability for expenses for special education or for special education and educationally related services for an educationally disabled child in placement for which the department of health and human services has financial responsibility shall be limited to 3 times the estimated state average expenditure per pupil, for the school year preceding the year of distribution. The liability of a school district under this section shall be prorated if the placement is for less than a full school year and the district shall be liable for only the prorated amount. This section shall not limit a school district's financial liability for children who receive special education or special education and educationally related services in a public school or program identified in RSA 186-C:10.

(a) Any costs of special education or special education and educationally related services in excess of 3 times the estimated state average expenditure per pupil for the school year preceding the year of distribution shall be the liability of the department of education. Costs for which the department of education is liable under this section shall be paid to education service providers by the department of education. The department of education shall develop a mechanism for allocating the funds appropriated for the purposes of this section.

(b) The department of health and human services shall be liable for all court-ordered costs pursuant to RSA 169- B:40, 169-C:27, and 169-D:29 other than for special education or special education and educationally related services.

(c) The department of education shall distribute special education payments under subparagraph II(a) on or before January 1. School districts shall submit education service providers costs to the department by June 30 of each fiscal year. The department shall then verify the cost and distribute the appropriate amounts for the previous fiscal year on or before January 1 of each year.

	(b) A school district’s liability shall begin when the child with a disability is placed in a placement for which DCYF has financial responsibility.
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	(c) The Department’s financial liability for the cost of a child with a disability in placement for which DCYF has financial responsibility shall be limited to the difference between 3 times the estimated state average expenditure per pupil for the school year preceding the year of distribution paid to the private provider by the liable school district or districts and the total approved special education or special education and related service costs for that provider as set for that private provider of special education services pursuant to Ed 1134.
	
	

	(d) In those instances where approved special education or special education and related service figures are not delineated separately from other costs, the liability of the Department for the costs shall be limited to the difference between 3 times the estimated state average expenditure per pupil for the school year preceding the year of distribution paid to the private provider and 50% of the total approved costs for that provider as set for that private provider of special education services pursuant to Ed 1134.
	
	

	Ed 1137.04 CRITERIA FOR STATE PAYMENTS

	In order for a provider to receive payments from the state, the financially liable school district shall enter cost information into SPEDIS and submit invoices to the Department
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